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Telecom Services Group, Inc. ("Teleco."), 1 by its attorneys,

hereby respectfully submits its co...nts in the above-captioned

rulemaking proceeding ("H.P.R.M."). Telecom is a carrier's

carrier. There is attached hereto a .ap depicting the nationwide

telecommunications network provided by Telecom. Since Telecom is

a carrier whose customers are either co.-on carriers or private

carriers, Telecom is correctly described as a carrier's carrier. 2

In this proceeding, Telecom wishes to express two concerns

for the FCC's consideration. First, the H.P.R.M. contemplates

tariff filings effective on one days notice, but allowinq for

subsequent relief if the tariff proves to be unlawful. As to

tariff offerings, for totally new service, Telecom has no concern

with this proposal. However, Telecom does not believe that this

1 Telecom is the successor of co..unications Trans.ission,
Inc.

2 "Soasti..s one of the carriers otters the service to the
pUblic and pays a charge to a connectinq carrier for the us. of
the other carrier's facilities. We have uaed the tera 'carrier's
carrier' charge to describe such an arranq_nt and have used the
term 'end user' to distinguish the ultimate user troa a
carrier ••• that obtains service as a custoaer of another carrier."
Market structure (Phase I), 93 FCC 2d 241, 255, n.1S (1983).



proceedinq Mould be used to Per1lit carriers providinq service

pursuant to lonq tera fixed rate contracts to increase those

rates on less then fourteen days notice and also to be required

in that filinq to aeat the "substantial cause for chanqe" test.

Moreover, the co..i.sion should ..end Section 61.58(a) (4) of its

rules (47 CRF S 61.58(a)(4» to eliainate the reference to

dominant carriers and require that all carriers providinq service

pursuant to an FCC tariff filinq, qive at least thirty (30) days

notice for rate increases or other detrimental chanqes in their

service offerinqs.

Second, the co..ission should us. this proceedinq to

reiterate that a carrier's carrier offerinq does not require a

tariff filinq because of a specific exemption contained within

the Comaunications Act.

(A The one DAY'S Botice Bule 1bqg14 Igt APply To Tariff
Ofteri"s That Inyolye Au Inqre'M In Bate or Charge



private carriers· a private carrier can beco.. a co.-on carrier

siaply by declaring that it intends to be a c~n carrier and

filing a tariff.

Telecom is well aware of the aischief that could result if

as a result of this proceedinq, custoaers had no choice other

than that faced in Eternal Word of either payinq substantially

hiqher rates for the same service or payinq termination charqes.

It is only in the rare case where the contractual arranqaaent

itself bas been found to be unlawful that the FCC has held that

the customer is free to elect to terainate the contract without

paYment of penalty.'

Telecom submits that no chanqe in the teras of these

existinq contractual arranqements between carrier and custo..r

should be permitted by these new tariff filings, unless the

carrier has met the "substantial cause for chanqe" test set out

in the three RCA Americom decisions.'

The relevant principals of law, as established by the FCC

in the RCA Americom Decisions are set forth below:

The lonq term service arranqaaents found in RCA
Americom's current tariff bear siailarities to service
contracts often entered into by unregulated firas. The
carrier offers definite teras for a fiXed period, aost
likely after neqotiations with potential custa.ers who
decide whether to accept the offer based upon whether
the offerinq meets their needs at a price they are

• Norlight, 2 FCC Rod 132 (1987).

5 See, e.q., LoCll Exchange Carrier's Indiyidual SI,i, OS 3
Service Offerings, 5 FCC Red 4842 (1990).

, RCA Americo- cowmuoicltions. IDe., 84 FCC 2d 353 (1980)
(RCA Inyestigation Order); 86 FCC 2d 1197 (1911) (RCA lejection
Order); 2 FCC Rcd 2236 (1987) (RCA Reconsideration order) jointly
RCA Americgm Decisions.
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willing to pay. The rat_ and the length of the
service tU'll would of cour.. be .-one) the II08t
iJIPOrtant tex.a for cu.toaers. In this ca.., the
question is raiaed as to whether outoaers have chosen
RCA AIlericoa's ..rvice becau.. of thou terJl8, and
relied upon its teras in contracting with their own
customers, as well as in making inve.tment. and other
business decision••

RCA investigation Order, 84 FCC 2d at 357.

At the .... ti.., a carrier's proposal to .edify
extensively a long term service tariff may pre..nt
.ignificant i.sues of reasonableness under section
201(b) of the Act which are not ordinarily raised in
other tariff filings. In our judgaent, the right of a
carrier to change its tariff unilaterally .hould be
viewed in a different light when the tariff itself
represent., in large measure, a quasi contractual
agreement between the carrier and the custoaar. We
have recognized in the Competitive Carrig Rulnating
the benefits Which contracts bring to the carrier
customer relationship. The private negotiation process
will generally, in the absence of aarket power,
conclude in more efficient barCJain than that which our
regulatory process would artificially impose.
Contracts al.o lend certainty to the process. In
contrast, any commitment reflected in a tariff would be
fully binding on the customer as a aattar of law
(Section 203, 47 USC S 203) yet the carrier would
remain free to change the teras of service offering at
any time. It strikes us as anoaalous that a carrier
could use the tariff filing proce•• to prevent any of
its service terms from being enforced against it by
customers, while at the same ti.e bind customers to all
the tariff provisions for as long as the carrier wishes
until expiration of the terms by operation of the
tariff itself. In effect, then, the result would be an
agreement that only one of the contracting parties
could enforce.

If long term commitment provisions are subject to
revision by the carrier at any time without cause, the
continued reasonableness for rate differential between
classes of service is also called into question. The
issue is raised, for example, why a long term customer
should pay a lower rate than a .hort term custoaer if
the carrier can change either the rates or any of the
conditions of service at any tiae•••• Significantly,
thought the current long term tariffs were purported to
be reasonable just two years ago, no change of
circumstances is offered as justification for revising
them now.
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RCA Investigation Qrder, 84 PCC 2d at 358-359.

Thi. doctrin. was further elaborated in the ~
Rejection order;

our own analy.i. begin. with the propo.ition that th•
• t.tutory .ab... p.rait. c.rrier. to initi.t. propo••d
ch.ng•• to th.ir t.riff••••• Such cbang•••ub.equently
beco•••ffectiv. unl... the ca.ai••ion deteraine.,
either on its initi.l revi.w or .fter h••ring, that
the new provi.ions are unju.t, unreasonabl., or
otherwise unl.wful. It i. not our int.nt here to
modify this statutory framework, a. RCA Aaericom .....
to suggest. To the contrary, we .eek only to asc.rtain
rea.onablenes. wh.re a carrier provid.s service. under
a comprehensive, contract-like tariff sch..., and later
.eeks to modify material provi.ions during the tera
specified in the tariff. For exa.ple, • carrier'.
original deci.ion to offer cu.toaer. the option of
obtaining service for a particular term, say .ix years
i. of le.. concern than where • doainant carrier seek.
to .lter the l.ngth of a t.ra, or other mat.rial
provision midstream. Our statutory r.sponsibiliti.s
dictate that w. take into account the position of the
relying customer in evaluating the reasonableness of
the change ••••

This brings us to the question of the justification
which we would expect a dominant c.rrier to provide in
these circumstanc... In balancing the carri.r's right
to adjust it, tariff in accordanc. with its bu.ine••
needs and obj.ctives against the legitimate
expectation. of customers for .tability in tera
arrangement., w. conclude that th. r.asonabl.n.s. of a
proposal to r.vise material provisions in the middle of
a term must hinge to a gr.at extent on the carri.r's
explanation of the factors nece.sitating the desired
changes at that particular time. If. carrier Can PIke
a showing of .ubstantial CIUle. itl decision to alte~
tariff terms will be considered reasonable.

RCA Rejection Order, 86 FCC 2d 1197 at 1201-1202
(underscoring supplied).

This legal principle was affirmed by the United states Court

of Appeals for the District of Columbia Circuit in Hkl

Telecommunications, Corp. y. FCC, 665 F. 2d 1300 (D.C. Cir.

1981), wherein the Court stated:
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The 'Sierra-Mobile' doctrine' reatricta federal
agenei.. froa paraitting regulate. to unilater.lly
abrogate the private contract. by filing tariffs
altering the teras of those contract••

The FCC says the doctrine do.. not apply to the pre.ent
S.ttl...nt Aqr....nt because Bell's rat. relation.hip
with the OCC. wa. governed by tariffs, not by the
Agreem.nt. That contention is without aerit. A
contract, such as the Agr....nt bere, aay refer to
rates included in a tariff and y.t continue to enjoy
protection under Sierra-Mobile•••• Contr.cts and tariffs
are not always mutually exclusive, but may be u.ed in
concert to define the relation.hip of the parties. In
such circumstances, the contract governs the legality
of subsequent tariff filings. "Rate obligations are
valid; rate filings inconsistent with contractual
obligations are invalid.

ThUS, in this proceeding Telecom sub.its that were it to be

found that tariff's aust be filed, that in any case where the

service is provided pursuant to long term contracts no carrier

should be permitted to modify the contract terms by its tariff

filing, unless it has met the "substantial cause for change

test". Any tariff that proposes an increase over the rates and

terms set forth in the existing contract should be presumed to be

unlawful.

(B) The Court Did Not Address The Carri.r's carrier
Exception.

In the N.P.R.M. the Commission was careful to note that the

only issue before the Court in AT&T y. 'CC, 978 1.2d 127 (D.C.

Cir. 1992), rebearing en bane denied, January 21, 1993, was the

elimination of the forbearance doctrine as to tariff filings.

For example, at par. 6 of the N.P.R.M. the Commission notes that

7 FPC y. Siena PAcific Power CO., 350 US 3"8 (1956) and
United States Gas Pipe Line Co. y. Mobile Gas Seryice Co~., 350
US 332 (1956). (The Sierra-Mobile Doctrine).
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the policy of forbearance as to the application of section 214

(47 U.S.C. S 214) was "unaffected by the court's decision".

Telecom respectfully submits that the FCC should take this

opportunity to reaffirm the doctrine that a carrier's carrier

need not file tariffs, but can operate pursuant to contractual

arrangements, was also "unaffected by the Court's decision".

In Bell Telephone of Pbiladelphia y. FCC, 503 F.2d 1250,

1277 (3rd Cir. 1974), ~. denied, 422 U.S. 1026 (1975) the

Court held: "We read S 211(a) as providing another exception to

the general rule of S 203(b): carriers regulated by the Act may

order their business relations by contract as well as by

tariff. "I Since Telecom functions solely as a carrier's carrier,

serves no end-users; interconnects with no local exchange

carriers and pay. no access charge., it is a member of the unique

class of carriers, as such, need not operate pursuant to tariff.

Telecom respectfully submits that it does not follow that "all"

common carriers must file tariffs. The class of carrier's

carriers that provide service, only pursuant to contract, to

• Since all of TelecPa'. cu.t~r., which through
forbearance need not operate pursuant to FCC tariff, must do so
henceforth, it follows that all of Telecom's customers are
"carriers regulated by the Act •••• "
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other carriers are by statute exeapt tro. the taritt filinq

requireaents.

Re.Pecttully aubaitted,

'1'BLIICC* s..nc.. GOUl', IJIC.

BY'~'URobert W. Heal~
Its Counsel

SIII'l'IIW%CK , 8BLDDIUK, P.C.
1990 M street, NW
suite 510
Waahinqton, DC 20036
(202) 785-2800

March 29, 1993
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